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Since 2017, four states have successfully adopted the
Medicaid expansion through ballot initiative. We analyze
how states could potentially use ballot initiatives to im-
plement these programs. We find there are serious legal
and political challenges to expansion by initiative. Only
six non-expansion states allow for a ballot initiative to
pass and implement the Medicaid expansion. Amongst
those states, there are challenges that limit the develop-
ment, scope, and implementation of an initiative. Whether
a state adopts the Medicaid expansion has important
implications for health care providers.
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W hen Maine became the 33rd state to adopt the Medicaid

expansion in November 2017, it was the first instance
of the public bypassing the legislative and executive branches
to authorize coverage expansion under the Affordable Care
Act (ACA) by ballot initiative. Despite ongoing challenges
with implementing its Medicaid expansion, the electoral suc-
cess in Maine spurred advocates in three other states—Idaho,
Nebraska, and Utah—to put expansion to a vote in November
2018. The measures passed in all three states, placing the
decision of the public at odds with the policymakers that had
previously opposed it. Although other states could follow a
similar path to expansion, there are important limitations to
this approach that should be considered.

Fourteen states have not expanded Medicaid, but ballot
initiatives are not an option for most of them. Our analysis
of all state constitutions found that only six—Florida, Missis-
sippi, Missouri, Oklahoma, South Dakota, and
Wyoming—have not expanded Medicaid and allow ballot
initiatives (see Table 1).

Yet, even amongst those states that are eligible for expan-
sion by ballot initiative, the laws that govern the development,
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scope, and implementation of an initiative vary widely. This
variation includes limiting an initiative to a single subject,
which narrows the scope of allowable statutory language. This
in turn places constraints on implementation and provides
opponents of expansion a pressure point on which to contest
the legality of the initiative. In Nebraska, the single subject
requirement led initiative supporters to exclude a specific
funding mechanism to cover expansion costs, increasing the
challenges of implementation. Of the states yet to adopt ex-
pansion, only South Dakota and Mississippi do not include
this requirement.

Given that an attempt to expand Medicaid by ballot initiative
suggests that state political leadership has not been amenable to
expansion, even once passed, the law is at risk of being altered by
elected policymakers. Each non-expansion ballot initiative state
allows for the legislature to amend or repeal any passed initiative,
though some differences exist in their scope and timing. In seven
of the states which have passed or could pass expansion through
an initiative, amending or repealing the statutory language in-
clude in the initiative requires only a simple majority vote by the
legislative branch, with Florida, Mississippi, and Nebraska re-
quiring the legislative chamber to have a supermajority of three-
fifths (Florida) to two-thirds (Mississippi and Nebraska). Addi-
tionally, only one state—Wyoming—requires the legislature to
wait any time period before repealing the expansion initiative,
with all other states allowing immediate repeal. Though there is
serious political risk, policymakers in each of the three states that
passed an initiative in 2018 have begun discussion on whether to
alter or repeal the expansion, with Utah passing legislation
fundamentally altering the expansion program passed through
the ballot initiative.

Republicans in each of these states control the executive
and all chambers of the legislature (except Maine, where
Democrats controlled the House of Representatives before
the 2018 election and now control the governorship and leg-
islature). Excluding Maine, on average, Republicans control
72% of the total legislative seats, ranging from 60% in Florida
to 87% in Wyoming. Though Republicans in many states have
supported Medicaid expansion, including by championing
expansion efforts in 2018 and before, the opposition to expan-
sion in the remaining non-expansion states comes largely from
Republican policymakers and a party-line vote can alter a
successfully passed initiative.
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Table 1 Non-expansion States Which Allow Ballot Initiatives

State Governor’s Legislative Percent of seats Single Legislative input on ballot initiative
party control held by subject
(upper/lower) Republicans requirement
in legislative
chambers

Florida R R/R 60% Yes Amend or repeal ballot initiative with
3/5 supermajority

Idaho R R/R 80% No Amend or repeal ballot initiative with
simple majority vote

Maine D D/D 37% No Amend or repeal ballot initiative with
simple majority vote

Mississippi R R/R 62% No Amend or repeal ballot initiative with
2/3 supermajority

Missouri R R/R 72% Yes Amend or repeal ballot initiative with
simple majority vote

Nebraska R R* 61% Yes “Amend, repeal, modify or impair”
ballot initiative with 2/3 supermajority

Oklahoma R R/R 77% Yes Amend or repeal ballot initiative with
simple majority vote

South R R/R 85% No Amend or repeal ballot initiative with

Dakota simple majority vote

Utah R R/R 78% Yes Amend ballot initiative with simple majority vote

Wyoming R R/R 86% Yes Amend ballot initiative with simple majority vote;

cannot repeal initiative for 2 years

*Nebraska has a non-partisan and unicameral state legislature. Percent of Republican-held seats came from party affiliation of Nebraska legislators

The challenges that may await states after a successful
initiative are illustrated by Maine’s experience. Outgoing Re-
publican Governor Paul LePage has been a vocal critic of
Medicaid expansion, vetoing five previous legislative attempts
to expand the program. The morning after the successful
passage of the ballot initiative, LePage announced that he
would not enforce the initiative until the legislature appropri-
ated money necessary to cover the state’s portion of the
expansion costs,' while later threatening a veto if the legisla-
ture failed to adhere to his requirements for how the program
should be funded.? The disagreement was taken to the courts,
where the Maine Supreme Court held that the ballot initiative
was clear in requiring the state to expand Medicaid. Though
the LePage Administration continued to hinder implementa-
tion, the matter was settled when newly elected Democratic
Governor Janet Mills signed an executive order to expand
Medicaid ahead of a deadline previously set by the courts.

Successful initiative states will need to identify funding
sources for their expanded Medicaid programs. Beginning in
2020, states will fund 10% of the cost of expansion, though
this is unlikely to represent a significant portion of state
spending.* Of the three states that passed expansion by initia-
tive in 2018, only Utah included a specific funding mechanism
as part of the proposed statutory language, increasing the sales
tax on non-food items.” Excluding specified funding is a
double-edged sword for passage and implementation of ex-
pansion. It simplifies the initiative and increases the chance of
passage by relieving the public of any responsibility to decide
on raising revenues or service cuts. It also avoids fueling
opposition from interests harmed by the funding choices, as
seen in Montana when a ballot initiative to increase a tobacco
products tax to fund their expansion program failed after
opposition by tobacco companies campaigned against the

measure. Yet, if an expansion initiative passes without a
funding mechanism, it increases the uncertainty of implemen-
tation, with a potentially unsupportive legislature and execu-
tive making budgetary decisions, as seen in Maine.

The Trump Administration can alter the politics of a state
pursuing and implementing a ballot initiative by signaling
increased flexibility for Medicaid. State policymakers can
leverage this flexibility through Section 1115 waivers to intro-
duce more conservative elements in their expansion programs,
including health savings accounts, healthy behavior incentive
programs, and cost-sharing; no ballot initiative state included
these elements. In addition to these elements, states may
attempt to add work requirements, lifetime limits, and other
changes to align the Medicaid program with their political
ideology, as Utah has done.® Recently released guidance from
the Centers for Medicare & Medicaid Services (CMS) on
Section 1332 waivers provides new guidance that favors pri-
vate over public insurance and opens up new opportunities for
state policymakers to reject Medicaid expansion and pursue
private options, such as offering noncompliant or short-term
insurance plans, to bridge the coverage gap.

Expansion by ballot initiative is not without its unique
challenges. While predictions about the future of health reform
have focused on the role of state governments, it may be the
citizens that drive future expansions of health coverage.
Whether a state adopts the Medicaid expansion has important
implications on the health workforce. Medicaid expansion
offers the newly insured access to health insurance, while the
newly insured have used this insurance, challenges remain in
meeting their needs, including physicians and staff meeting
the increased demand.” Across each of the prior successful
ballot initiative, physicians have played a key role. They have
provided organizational endorsements, volunteering for the
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campaigns, or raising a public voice in favor of expansion.
Though there are serious challenges, these pioneering suc-
cesses in some of the USA’s most politically conservative
environments suggest that coverage expansions may continue
to spread across the country.
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